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FROM MR. AMBROSE HARCOURT, STUDENT 
AT LAW, OF PUMP COURT, TEMPLE, TO 
MR. THOMAS PRINGLE, OF TRINITY HALL, 
CAMBRIDGE. 





LETTER IiIl, 


Dear PRrRincie: 

Havine now been some time with Bar- 
naby, I begin to vary the scene a little, and 
instead of remaining behind the scenes 
all day, I occasionally mix among the pub- 
lic, and go to see the great actors playing 
their parts; and, indeed, I might well 
pursue the metaphor. A pleader’s cham- 





bers lets you into many of the secrets of a 
cause; and if you have your wits about 
you, you see there many of the mysterious 
springs by which its public performance is 
assisted and carried on. If I have taken 
a part, therefore, in the pleadings in any 
cause, however insignificant, which I hear 
is coming on for trial, and I can at all make 
it convenient, I go down to court and hear 
it tried, and I pick up a good deal in this 
way. The only harm is, that it rather un- 
settles me for the rest of the day. After 
I have passed some time in court, and get 
my mind excited with all the interesting 
matters that are there transacted; more 
especially when I have had any, the slight- 
est, part in them, I find I cannot return 
with any patience to Tidd. I am thus al- 
most forced to employ the rest of the day 
in Westminster Hall, and I go from court 
to court, noting down the leading points, 
as they strike me, of the judges. You 
may like to hear what I think of them, 
however jejune you may find my notes. I en- 
joy a day of this sort very much, although it 
is certainly rather dissipating to the mind, 
and not to be indulged in tov often. 
Where shall I then begin? Oh! I must 
tell you first what I think of Lord Lynd- 
hurst. You know what a favorite he has 
always been with me! How I cheered 
when he was elected last year! sucha 
19 


bold dashing fellow! Whatever may be 
his faults, every body must admire him, 
and his whete life has such attractive points 
toa young man. Here he is, three times 
Chancellor, and all won by the sheer fotce 
of his talents. Besides, to us Cambridge 
men, he must be always on many accounts 
dear. 

Well, with all these feelings of pride 
and admiration, I entered his court, and 
remained there some time. I could not 
get near him at Cambridge, but I have seer: 
him well enough in the Court of Chancery. 
His countenance, certainly, once seen, is 
not easily forgotten: it is full of intelli- 
genceand meaning. Judgment sits throned 
on his broad forehead, and no ordinary de- 
gree of prudence, not to call it by any 
harsher word, plays about his mouth. His 
manner encourages the advocate, but there 
is withal a certain sarcastic smile occa- 
sionally, which shows that no great impres- 
sion is made. I can conceive this to have 
some terror in it, if its whole force wae 
put out; at present it is only playful. In- 
deed, his whole manner appeared to me 
mild and subdued. I hear that it is much 
changed from what it used to be. They 
tell me he is not what he was; that he is 
now only a splendid ruin; but certainly, 
if he is on the decline, I wish I could have 
‘seen him in his meridian. He appears to 
me, still to have the faculty of seizing on 
the main point to be decided ; he has still 
a most retentive memory of all the facts in 
a cause; and it was only the other day | 
heard him, off hand, deliver a judgment 
that would have been sufficient stock in 
trade for any ordinary judge to set up with, 
Age is, however, creeping onhim. Heap. 
pears to me to be more infirm than his 
time of life would warrant. The varied 
scenes he has gone through, have left their 
traces behind; and I am inclined to believe 
the current rumor in the profession that 
when he has completed certain reforms in 
the Court of Chancery, he will retire from 
the laborious office he now holds. That 





his counse] must still be valuable; that his 
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great and varied talents must always be 
serviceable to his own party, there can be 
but one opinion; that he may wield the 
extensive powers of the holder of the 
Great Seal, so long as he may please, there 
can be no doubt: but if report does not 
belie him, he has no great fondness for 
very hard work; and several indications, 
unimportant in detail, but of some weight 
if considered together, lead me to thiuk 
that our Lord High Steward, will not very 
long continue Lord High Chancellor, both 
in the House of Lords, and in the Court 
of Chancery. 
Your’s truly, 
Amsrose Harcourt. 





IN BANKRUPTCY. , 





U.S. District Court for the Southern District 
of New-York. 


Berore THE Hon. S. R. Berts. 


Ex parie THe Crepirors or Jonun M. 
QuacKeNBoss, A BANKRUPT, IN THE 
MATTER OF HIS PETITION FoR A Dis- 
CHARGE AND CERTIFICATE. 


By the 2d section of the bankrupt act, it is declared, 
“that in case it shall be made to appear to the court 
in the proceedings in bankruptcy, that the bankrupt, 
his application being voluntary, has subsequent to 
the first day of January last, or at any other time 
in contemplation of the passage of a bankrupt law, 
by assignment, or otherwise given or secured any 
preference to one creditor over another, he shall not 
receive a discharge, unless, &c. The meaning and 
intention of the legislature is, that in case the bank- 
rupt (his application being voluntary) gives or se- 
cures a preference to one creditor over another, at 
any time subsequent to the first of January, 1641, 
he is debarred of a discharge; or if he makes such 
preference at any other time in contemplation of 
the passage of a bankrupt law, he incurs the same 
disability; where therefore, it appeared thata bank- 
rupt had in December, 1840, declared that the house 
of which he was a partner, would proceed to arrange 
their affairs, sell their stock of goods at auction to 
protect some confidential debts, and then make an 
assignment and await the passage of the bankrupt 
law, and that prior to Ist of January, 1841, certain 
preferences had been given to creditors. Held, that 
such preferences were made with a knowledge that 
a bankrupt law was in progress through congress, 
and the probability of its becoming alaw, and were 
therefore made and given in contemplation of bank- 
ruptcy, and that the bankrupt was tuerefore not en- 
titled to a discharge and certificate. 


THE points in this case presented for ad- 
judication sufficiently appear in his Honor’s 
. Opinion. 

Thompson and Nicol, for the creditors, 
Mulock and Selden, for the petitioner. 
Cur. ad vult. 





Betts, J.—Objections are taken on the 
part of the various creditors to the final 
discharge of the bankrupt, and full proofs 
have been given therein before Commis- 
sioner Cambreleng. 

The objections by the different creditors, 
with some slight diversity in form, concur 
substantially in these points, 

First, That the bankrupt in contempla- 
tion of the passage of a bankrupt law some- 
time during the year 1840, by assignment 
or otherwise, gave or secured a preference 
to one or more of his creditors over others. 

Seconp, That he has so done since the 
first day of January, 1841. 

Tuirp, That since the passage of the 
act, the petitioner iz contemplation of bank- 
ruptcy has given preferences, &c., bringing 
the case by proper allegations within the 
terms of the two first clauses of the second 
section of the act. 

Fourtu, That the petitioner gave pre- 
ferences, &c., to creditors since the first 
day of January, 1841, without averring 
that it was done in contemplation of bank- 
ruptcy. , 

Firtu, That he has wilfully concealed 
property in his possession at the time he 
filed his petition. 

It was contended on the argument in 
behalf of the creditors, that any preference 
given by the petitioner amongst his credi- 
tors since the first of January, 1841, bars 
him of a discharge, and on the part of the 
bankrupt it was strenuously urged that he 
could not be prejudiced by such preference, 
unless given by him in contemplation of his 
own bankruptcy or the passage of a bank- 
rupt law. The clause of the act contain- 
ing the provision most relied on, is a para- 
graph of the second section, and declares, 
‘in case it shall be made to appear to the 
court in the course of the proceedings in 
bankruptcy, that the bankrupt, his appli- 
cation being voluntary, has, subsequent to 
the first day of January last, or at any other 
time in contemplation of the passage of 
a bankrupt law, by assignment or other- 
wise, given or secured any preference to 
one creditor over another, he shall not re- 
ceive a discharge, unless, &c., &c.” 

The true reading of the clause is by no 
means clear and certain; “im contempla- 
tion” may, with equal aptitude and conso- 
nance with the rules of syntax, be asso- 
ciated exclusively with its immediate ante- 
cedent ‘‘ any other time,” or be transferred 
to the object and subject of action, “the 
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bankrupt,” and in the latter case apply 
alike to preferences made after the first of 
January, and defore that day. 

If the latter reading be adopted, then 
no preference whenever made willprevent 
a discharge, unless it was given in contem- 
plation of the passage of a bankrupt law, 
aud if the other be the trud acceptation of 
the clause, every preference, &c. given 
since the first of January, 1841, to one 
creditor over another, will of itself, ex- 
clude the bankrupt from the benefit of a 
certificate. 

The punctuation of the clause separates 
it from direct connection with the prece- 
ding member, and leaves it an indepen- 
dent one, to stand in junction with that one 
demanded by the sense and intent of the 
provision. 

The general purpose of congress is dis- 
tinctly manifested by the introductory part 
of the section, that forbids a discharge to 
a bankrupt, who in contemplation of bank- 
ruptcy, shall make any future payments, 
securities, &c., for the purpose of giving 
any creditor a preference or priority over 
his general creditors. 

It has been justly observed by Judge 


Story, that the future in view of.,congress, 





had relation to the time of the passing of | 


the act, and not the period of its 
into operation, (6 Law Reporter, 293, 
Hutchins v. Taylor.) ‘There was accord- 


guing | 


ingly an enactment in force when the | 


clause in question was introduced, which 
deprived a party of the benefit of a dis- 
charge, if in contemplation of bankruptcy, 
he secured a preference amongst his credi- 
tors subsequent to the 19th of August, 
1841: or if he at any time made a volun- 
tary conveyance or transfer of his proper- 
ty, &c., to any person not being a bona 
Jide creditor or purchaser. 

These restrictions apply to involuntary 
bankrupts equally as to voluntary ones; 
and therefore congress clearly intended to 
legislate further in respect to the latter, by 
interdicting the privilege of a discharge to 
them in the circumstances there indicated, 
in a manner differing their situation essen- 





| 


| 
{ 


tially from that of involuntary bankrupts. | 


These circumstances are to be so arranged 
and interpreted if practicable, as to give 
meaning and bearing to every part of the 
sentence, and also so as not to render it a 
mere repetition of previous provisions. 

In disposing then of the phrase “ in 
contemplation of the passage of a bank- 





rupt law,” it must be obvious that congress 
could not mean to refer it to acts done subse- 
quent to the 19th of August, 1841. The 
expression in that sense would be absurd, 
for a person could not be supposed to act 
with a view to the passage of a law alrea- 
dy in existence, and accordingly if it ne- 
cessarily attaches to and qualifies both 
members of the sentence, then the acts 
there denounced must cease to be of any 
ill consequence to the bankrdpt commit- 
ting them after the day of the enactment 
of the law. 

If, to avoid such implied abrogation of 
the provisions, contemplation of the passage 
of a bankrupt law, is rendered as tantamount 
to a contemplation of bankruptcy, (a freedom 
of version which would be most cautiously 
used in the construction of statutes,) the 
expression then would become a mere tau- 
tology, leaving the voluntary applicant in 
indentically the same situation he was al- 
ready placed by the former clause. 

So, also, the clause itself would embody 
a mere repetition of idea in the two para- 
graphs if both carry with them the quali- 
fication placed next the last one; for, 
‘any other time’’ anterior, would embrace 
the period intervening after the first of 
January preceding, with equal certainty, 
as if expressed in terms. 

These are considerations which usually 
prevail with courts, to give the language 
of a statute, obscure or equivocal on its 
face, such construction as shall rescue it 
from the difficulties they infer. I think it 
is readily effected in this instance, by dis- 
regarding the punctuation, at least so far 
as not to receive that as a certain index of 
the intention of congress, to break into 
distinct members a sentence which, with- 
out the pause, would naturally read as one, 
and which union ‘would relieve the whole 
clause from ambiguity or discrepancy.’ — 

The meaning lL give the section is, that 
in case the bankrupt, his application being 
voluntary, gives or secures a preference to 
one creditor over another, at any time sub- 
sequent to the first of January, 1841, ° 
is debarred a discharge; or, if he makes 
such preference at any other time, in con- 
templation of the passage of a bankrupt 
law, he incurs the same disability. 

The history of the legislation of con- 
gress on this subject will tend to confirm 
this construction of the clause. Without 
going further back, the journals of both 
houses of congress show, that through the 
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year 1840, memorials from every section 
of the United States were crowding in, 
most of them urging strenuously the adop- 
tion of a bankrupt law, and some remon- 
strating against it—but all evincing that 
the public attention was extensively 
awakened to the subject. 

On the first day of April, 1840, a bill 
was introduced into the Senate by Mr. 
Webster on notice, and on the third, an- 
other by Mr. Tallmadge; and both bills 
were reported back by the judiciary com- 
mittee, with an amendment by the minori- 
ty on the 22d of April: and on the 12th 
of June, the bills, after reference to a 
select committee, were again reported to 
the Senate, with Mr. Wall’s amendment; 
and the same committee, by Mr. Critten- 
den, also reported on that day a new bill, 
which latter was passed by the Senate on 
the 25th of June, and subsequently by the 
house, the 19th of August. (Senate Jour- 
nal, 1840-1.) 

From the close of the year 1840 to the 
final passage of the bill, there could, ac- 
cordingly, be no ground to doubt that the 
attention of every business man in the 
community was directed to the subject, 
nor but that he contemplated such event. 

Accordingly, congress would aptly adopt 
the Ist of Jan. 1841, after which these acts 
denounced as prejudicial to general credi- 
tors, done by a bankrupt, should be ac- 
cepted to have been done with a view to 
the operation of that law; and this pre- 
sumption of Jaw would supersede. the ne- 
cessity of proof of the fact. 

Probably no measure of legislation has 
ever attracted more general attention and 
remark, and it would be almost as superflu- 
ous to require evidence that merchants 
were aware a. bankrupt Jaw was in agita- 
tion and might probably pass, and, to exact 
testimony to the fact, as that congress was 
in session that year. 

The terms of the statute are, then, 
made peremptory and absolute as to a yo- 
Juntary applicant for the benefit of the act, 
who gives preference to one creditor over 
another subsequent to that day, and he 
stands incapacitated to sue fora discharge. 

When a like preference has been made 
at any other time, the presumption of law 
is not applied, and it must be shown by 
testimony to have been done in contem- 
plation of the passage of the act. 

A mere speculative expression or con- 
jecture would not amount to the contempla- 








tion demanded by the statute. The acts 
of the party should be such as to evince 
he shaped his proceedings with a view to 
the existence of the law, or to provide 
against its operation ; and ther he will be 
deprived of a discharge under it, whether 
in fact, he believed or not that it would 
pass. Looking forward to, and making 
arrangements for an event, would be con- 
templating its occurrence, although there 
might be no settled belief or even expec- 
tation of its arrival. 

The same import is not to be affixed to the 
term contemplation in this clause, as in the 
first members of the same sentence, in contem- 
plation of bankruptcy, being an act of mind 
relating to the individual alone, his own 
secret purpose or thoughts, or his own con- 
sciousness of his condition and ability to 
meet his debts; and, even in respect to this, 
Judge Story holds, that acts of transfer 
atid conveyance of 208 yp fraudulent in 
regard to the general creditors, would 
create a legal intention, not to be overcome 
or counteracted by his actual private inten- 
tion. (5 Law Reporter, 299.) But “ con- 
templation of the passage of a bankrupt 
law,” is not an act of personal .parpose, a 
mere intent springing out of and limited 
to an individual mind. It is a participation 
in the common understanding of those 
connected and acting together in society, 
and has relation to public polity—the pro- 
ceedings of government, notorious to every 
body, and, accordingly, is to be inferred as 
a fact in respect to particular citizens, when 
it becomes a general impression, with the 
community of which they are members. 

Vessels hurried to sea, or turned back 
to port, when the public mind is occupied 
with questions of war, embargo, or other 
changes affecting the enterprise, are held 
to take the step in contemplation uf such 
event, although those deciding and directing 
their course, may not believe the event 
will happen, and, indeed, may be deeply 
persuaded of the contrary. 

These suggestions as to the construction 
of the act of congress will have been suffi- 
ciently extended, to indicate the application 
of the proofs given in the present case. 

The bankrupt on his examination, testi- 
fied that his house failed in November, 
1840, then owing about $100,000, and that 
preferences were given to secure their en- 
dorsers to $20,000. They also conveyed 
to one of their largest creditors a house 
and lot in Buffalo, and secured some fur- 
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ther preferences prior to the first of Janu- 
ary, 1841. These facts being proved by 
the bankrupt, his counsel was allowed, by 
way of cfoss-examination, to inquire of 
him, whether he made the preferences in 
contemplation of the passage of a bank- 
rupt law, and he answered that he did not. 

The counsel for the creditors excepted 
to the admissibility of the question and 
answer. 

It is not now necessary to discuss or de- 
cide the exception, and it will accordingly 
be passed by, because it is clearly esta- 
blished by the proof that the bankrupt 
knew efforts were making to obtain the 
passage of a bankrupt law, that the mea- 
sure was under consideration before con- 
gress ; and he declared, in December, 1810, 


to Mr. Salstonstell, that his house would | 


proceed to arrange their affairs, sell their 
stock of goods at auction, to protect some 
confidential debts, and then make an as- 
signment, “and await the passage of a ge- 
neral bankrupt law.” 

Similar language was used in Novem- 
ber or December, 1840, to Mr. Bogardus, 
a clerk of one of the creditors, the bank- 
rupt making a threat towards some of his 
creditors, who were pressing the house 
with suits, “that next winter, congress 
would, doubtless, pass a bankrupt law: 
they (the house) would go in for that.” 

In opposition to this, evidence was of- 
fered of repeated declarations of the bank- 
rupt in the fall of 1840, that he did not be- 
lieve a bankrupt bill would be passed by 
congress—of his having signed a remon- 
strance against it at that time, and general- 
ly, that he was opposed to the measure ; 
that in the fall, previous to his failure, when 
prevailed upon by Mr. Jewett to contribute 
$25 to aid the passage of the law, he de- 
clared his belief the bill would not pass, 
and his opposition to one proposed be- 
cause it was not compulsory in its charac- 
ter. 

The competency of these declarations 
need not be debated now, because it is mani- 
fest, thatif admissible evidence, they cannot 
weigh against his mere deliberate assertions 
to his creditors, accompanied by acts of pre- 
ference ; and, also, because, from the con- 
struction of the statute befure indicated by 
the court, preferences made with a know- 
ledge that a bankrupt law was it progress 
through congress, and the probability, or 
possibility of its becoming a law, being in 
view by the bankrupt at the time, must be 


4 








deemed to have been made and given in 
contemplation of its passage without regard 
to his private belief. 

Seconp. After the first of January, 1841, 
a conveyance was made to some creditors 
in part payment of their debt of a house 
and lot in Buffalo, and in the same month, 
various cash payments to other creditors of 
the firm; and in February, a full assign- 
ment of the effects of the house. This as- 
signment is not furnished the court; it 
is represented by the petitioner to have 
been in trust for al/ the creditors of the 
firm, and without preferences, and if of 
that character, cannot affect the case, such 
assignment not being interdicted by the 
act. 

The conveyance, however, to Jones & 
Co., and the payments to B. B. Day & Co., 
Geo. M. Griggs, H. L. Clarke, &c., all 
being subsequent to the first of January, 
and each of them giving and securing a pre- 
ference to one creditor over another, fell 
directly within the terms of the act decla- 
ring “ the bankrupt shall not receive a dis- 
charge unless the same be assented to by a 
majority in interest of those of his credi- 
tors who have not been so preferred.” No 
such assent being in proof. 

I, accordingly, refuse to decree a dis- 
charge to the petitioner. 

The other points made by the objections 
are not passed upon. The judgment of 
the court is placed specifically upon this, 
that the bankrupt, in so far as he made pre- 
ferences of payment in December, 1840, 
made them in contemplation of the pass- 
age of the bankrupt law, and that the prefe- 
rences made after the first of January, 
1841, bar his receiving a certificate, whe- 
ther made in contemplation of the passage 
of the law or not, there being no such as- 
sent of creditors as will save the disability. 


— EE 


SUPERIOR COURT. 














Before Chief Justice Jones, and Judges 
Oakey and TALLMADGE. 


Tue Presipent, Directors anp ComMPANY 
oF THE Butcuers’ AND Drovers’ Bank 
v. Benzamin M. Brown. 


The figures 128 put upon the back of a bill of ex- 
change as a substitute for the name, and intended 
by the party to be an endorsement to bind him as the 
endorser of an inland bill of exchange, is obligatory 
upon the party, and an action can be maintained 
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against him as an endorser, within the custom of 
merchants; especially by his immediate endorser 
who received the bill with an explanation of the en- 
dorsement by the party.— 

Justice TALLMADGE pa upon this point. 

Where a bill is made payable to the order of a firm, 
and one of the firm, by mistake, endorse it with his 
individual name instead of the name of the firm, 
and such bill is discounted by a bank without disco- 
vering the error until after the bill becomes due and 
is protested, a member of the firm may then correct 
the errdér by making an endorsement in the name of 
the firm as first endorsers, and the holder can 
maintain an action in hisown name against each of 
the other parties upon the bill so endorsed. 

A covenant by the holder of a bill of exchange not 
to sue the acceptor with a stipulation that the co- 
venant shall not impair the liability of the acceptor 
to the other parties to the billin their rights to sue 
the drawer, but that all the rights of such parties 
are fully reserved, does not discharge the other par- 
ties upon the bill from their lability to the holder ; 
and such covenant cannot be set up as a defence to 
an action against the endorser upon such bill. 

Where a sum of money has been paid by the acceptor, 
on such a compromise of the bill and of other lia- 
bilities in an action against the endorser of such bill 
the sum paid upon the compromise will be appliec 
rateably to the bill, and the other several items of 
indebtedness. 


Tuts was an action against defendant as 
endorser of an inland bill of exchange for 
$1100, dated Boston, and drawn by Park 
Benjamin on one Hendee, in favor of 
Dearborn & Co. The defendant’s en- 
dorsement, which consisted merely of the 
figures 128, was written with a lead pen- 
cil. The bill was protested for non-pay- 
ment. Jt was endorsed by George Dear- 
born alone, and was discounted by order 
of the president (the defendant) between 


the usual discount days, after the figures | 


128 had been put upon it, and carried to 
the credit of George Dearborn. Dearborn 
& Co,’s endorsement was not written on 
the bill until after it was protested. 

In order to prove that the figures 128 
were the endorsement of the defendant, a 
witness, who was in the employ of the 
plaintiff as clerk, testified, that the figures 
128, on the back of the bill, were in the 





He added, that he told this to the clerk, 
that, in case of any difficulty, he might be 
a witness to this endorsement. The bank, 
at this time, held also other paper of Hen- 
dee to a large amount. 

After the note was protested, a compro- 
mise was made with Mr. Hendee, by which 
he gave $400 in cash, and notes, and other 
securities, more than sufficient to cover the 
amount of the present bill. An instrument 
in writing was also given at the time by 
the bank releasing Mr. Hendee, as far as 
the bank was concerned, from all liability 
to them upon this and all other paper, but 
in that release it was expressly stipulated 
and agreed, that nothing in the instrument 
was in any way to affect the rights of other 
parties to this bill, or in any manner ope- 
rate to prevent any other party to the bill 
from suing Hendee, or any other party on 


| the bill. 





handwriting of the defendant, and that he | 


got instructions from defeudant relative to 
paper of that kind, and that the defendant 
once pointed to the figures 125 on a bill, 
and said that was his endorsement, and, 


that he had security to cover all endorse- | 


ments of that character. 


Defendant says, | 


that he did not endorse it with his proper | 


name, as it might increase the director’s 
liability more than was allowed by law. 
The witness said, defendant spoke to him 
several times about the figures 128 before 
the bill in question was accepted, and that 
he mentioned the matter to the cashier. 


| 
| 


| 
| 


Western, for the defendant, relied on the 
following points : 

I. That a party cannot make himself lia- 
ble as an endorser on a bill by characters 
unintelligible on their face, and which re- 
quire parol testimony to show that they 
are used as a substitute for the name. 

Ist. There is no liability of any party to 
a bill, apart from the law merchant which 
is founded on custom, to effect a liability 
therefor in any particular case, either an 
analogous class of cases must be shown 
from the common law reports or elemen- 
tary treatises, or a custom at present ex- 
isting must be proved. 

2d. The customs of merchants as derived 
from the books present no exceptions to 
the rule that the name of the endorser, or 
enough of it to indicate on its face his in- 
tention, must be written in letters, 

3d. Nor is any such custom of substitu- 
tion known or proven to exist. 

II. That the evidence, at most, presents 
the case of a special guarantee ; and the 
endorsement should have been declared on 
as such. 

III. That the bill in this case had not 
been ordered to the plaintiffs by the 
payees, until after endorsement by defen- 
dant, and after protest that the plaintiffs are 
therefore not entitled to recover against the 
defendant as an endorser. Subsequent 
assent, if proved, does not alter the case. 

IV. That the compromise between plain- 
tiffs and Hendee, discharged the defendant. 

V. If not, the fund received from Hen- 
dee must be applied to the demands men- 
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tioned in the agreement on the order of 
time. 

Ist. The rule is, that the payor may make 
a specific application of the fund at the 
time of payment, if not done then the 
payee may elect. 

2d. Neither party having made a specific 
appropriation, the law applies a payment 
to the oldest demand first and so ou. 

Vi. There should at all events (if the 
defendant is mistaken in the last point,) be 
a reduction of the by a per rate 
distribution of the funds. 

VII. That if defendant intended to 
bind himself as an endorser, it was under 
an agreement contrary to the statute and 
void. The plaintiffs are in pari delicto. 

VIIL. That there is no sufficient proof 
that the defendant intended to become le- 
gally responsible, on this paper on the evi- 
dence shown clearly that he was never re- 
garded by the plaintiffs as responsible. 

[X. That the case shows that the de- 
fendant acted in a representative capacity, 
and used the figures as a mark of designa- 
tion. 

X. That the verdict is contrary to the 
evidence. 

O’ Conner, for the plaintiffs, insisted 

I. That the defendant endorsed the bill 
of exchange in such manner as to é- 





himself liable as endorser. 

1. Pencil writing is sufficieut. itty 
on Bills, (8th Am. from the 8th London ed. 
Springfield, 1836,) p.146,n.b. George v. 
Physic, 5 Barn. & Cres., 234. 18 Ency. 
Brit., title “ Writing.” 

2. The signature, 1, 2, 8, was a suff- 
cient designation of the defendant as the 
endorser. Johnson’s Dict., article signa- 
ture. Merchants’ Bank v. Spicer, 6 Wend., 
446., Jackson v. Van Duzen, 5 Johns. R., 
145, Harrison v. Harrison, 8 Vesey, 185, 
503. Ency. Brit. Subscription. 3 Irving’s 
Columbus, A ppendix, 419. 

If. That the informality of the endorse- 
ments prior to that of the defendant, was 
corrected, and the instrument reformed, 
according to the original intent by the con- 
sent of the defendant, equity would have 
compelled this, on proof of the facts: and 
the parties having voluntarily done it, are 
estopped from setting up the original de- 
fect. 1 Story’s Equity, sec. 152, 153, 156. 

1II. That the agreement with Hendee, 
affected none of the legal or equitable 
rights of the defendant; and therefore did 
not discharge him from his liability as en- 





dorser. Wood v. Jefferson Co. Bank, 9 
Cow. 207. Beardsley v. Warner, £ Wend., 
613; 35 Wend., 199; Hallet v. Holmes, 
13 Johns. 31; Sizer v. Hancock, 23 Wend., 
81. 

IV. That if this particular species of 
endorsement was adopted by collusion be- 
tweeu the Board of Directors and the defend- 
ant, in order to evade the statute limiting 
the amount of discounts for directors, such 
fraud would not entitle the defendant, a 
participator therein, to be discharged from 
his liability to the parties against whom the 
fraud was perpetrated, 7.¢., the innocent 
stockholders, for whose protection the 
statute was made. Little v.Ohien, 9 Mass. 
R. 427. , 

V. That the defendant is not entitled to 
any credit on account of the money received 
from Hendee. 

1. The creditor has the right of appro- 
priation down to the time of trial if the 
payment be indefinite, and may apply on 
the debt which he deems worst secured. 
Peters v. Anderson, 5 launt., 603; Bosan- 
quet v. Wray, 6 Taunt., 67 ; Mayor of Al- 
exandria v. Patten, 4 Cranch, 320; Field 
v. Holland, 6 Cranch, 439; Stackpoole v. 
Baker, 9 Cow., 435. 

VI. That the verdict is fully supported 
by evidence, and conforms to the legal and 
equitable merits of the case. 

Per Curiam. It is alleged by the de- 
fendaut, that those figures were not bind- 
ing on him as an endorsement, though it 
might amount in law to a guarantee, that 
a person cannot be held liable by charac- 
ters not intelligible on the face of them, 
and which require parol testimony to show 
that they were intended for a name ; and 
that this was in pencil, and required such 
testimony to show that it was a substitute 
for a name; and, also, that the custom of 
merchants requires the name of the parties 
to it. 

In our jugdment, that objection cannot 
prevail in the present case. It has been 
settled that pencil writing is sufficient, 
(5 B. & C. 234,) and the fair result is, that 
if figures are recognized and admitted by 
the party making them, it is sufficient to 
bind him. Initials have been held sufficient 
to bind a party, and yet parol evidence 
was requred to explain them, (6 W. 446,) 
and papers bearing J. O. U. on them have 
been, also, held as binding, when ex- 
plained. Besides which, in some cases, 
the mere seal is held to bind the party 
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without a name. In this case, the proof is 
clear, that the figures were made by the 


defendant, and used by him asa substitute | 


| 


for his name and endorsement, and he must | 


be held to his engagement. The distinc- 
tion between common law engagements 


and commercial engagements, in relation | 
to the custom of the law of merchants, | 
which requires the name to be written 1n | 


full, cannot avail in this case. In an action 
by a stranger, the defendant might, per- 
haps, set up the defence, that the figures 


could not be taken as an endorsement, or | 
he be known as the endorser, and that, if | 
the bill was not taken on the faith of his | 


name, he is not liable. That rule, however, 


cannot apply here as the reason for it fails, | 
the plaintiff having taken the bill, with the | 


figures on it as an endorsement, with the 
agreement of the defendant to be bound 
by it, and he cannot now gainsay that 
agreement, or repudiate that endorsement. 
The same reasons are an answer to the 
argument, that the signature amounted to 
a guarantee, and not an endorsement. It 
was not so intended. It was made and 


writing his name for this purpose, was jn 
fraud of the statute, and therefore void. On 
this point, it is sufficient to say, there is no 
evidence in the case that the amount of 
discounts or liabilities, allowed by law to 
directors, &c., was in fact exceeded b 

this endorsement of the defendant, and 

unless that fact could be shown, this could 
be no defence. 

The next question arises on the fact of 
a compromise having been made between 
the bank and Mr. Hendee. 

We think that that instrument made ty 
protect Hendee against any further suit of 
the bank, but leaving him liable to the 
other parties to the bill, cannot be set up 
by the defendant as discharging him ‘from 
his endorsement. But it is said that he is 
entitled to have the bill in question first 


_ satisfied out of the proceeds of the compro- 


mise. On the other side it is contended, that 


the plaintiffs had a right to apply such pro. 
_ ceeds as they might think proper. We think 
_ neither position correct. Here was acompro- 


given by defendant as an endorsement, and | 
. . | 
was a substitute for his name as endorser, 


and it establishes the signature between 
the parties as much as if his name was 
written at large. 
the bill was drawn in favor of Dearborn & 
Co., and it was offered for discount by 
Dearborn alone, and discounted, and its 
value drawn out by him. 
the endorsement not being in the name of 
the Company, does not appear to have been 
discovered until the bill was presented for 
payment; and when the discovery was 
made, application was made to Dearborn 
& Co. to rectify the mistake, and they did 
rectify it. The plaintiffs had the beneficial 
interest in the bill by discounting it, and 
the want of the signature of Dearborn & 
Co. was amere matter of form, and they 
could have been compelled to give it by a 
suit in equity, and having given it, no objec- 
tion can now be raised against it. 

The next objection arises on the purpose 


for which the method of endorsement was | 


used. The defendant assigned as a reason 
for using the figures, that if he signed his 
name, it might extend the amount of liabi- 
lities which the directors had a right to as- 
sume beyond the limits allowed by the 


As to the defect of title, | 


The defect of | 


mise of several debts owing by Hendee to 
the bank, and from theterms of that compto- 
mise, the sum paid must be considered as 
paid for that purpose. It would therefore 


| be unjust that the defendant should be en- 


| 
| 
| 





tirely discharged from his indebtedness, to 
the exclusion of other parties who stand 
r@ equal ground of equity with him. 
It Id also be unjust that the plaintiffs 
should apply the whole proceeds of the com- 
promise to their other claims against Hen- 
dee. It seems to us thatthe amount received 
of Hendee is to be applied pro rata to all 
the claims of the bank against him. We 
therefore order that the verdict be reduced 
according to that principle. 
Judgment for the plaintiffs. 

Tatimapét, J., delivered the following 
dissenting opinion : 

The figures 128 are on the back of this 
bill of exchange in pencil, and are the 
hand-writing of Benjamin M. Brown, the 
defendant. It is in proof that he said to 
the discount clerk, that when those figures 


| (128) appeared in his hand-writing on any 





paper it was his endorsement, and a sub- 
stitute for his name, and that he was by 
those figures to be liable as endorser. 

The question then arises—is this an en- 
dorsement within the custom of merchants, 
so that an action can be maintained against 


charter of the bank, and it is urged that | Brown asthe endorser of this bill. I think 
the agreement to use figures instead of | not. 
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I am free to concede that such figures 
annexed to an agreement between patties, 
and upon proof that they were intended 
to represent the name of one, would 
be a good common law signature. But 
what may be a good signature at common 
law, may not be such within the law of 
merchants, when applied to negotiable 
paper. 

Atcommon law, all agreements being con- 
sidered as existing between the immediate 
parties thereto, it requires only such signa- 
ture, or evidence of assent to the contract, 
as the parties agree upon, and may be able 
thereafter to establish by proof. 

Atcommon law the sea/ alone was suffi- 
cient to pass the title to land. Now the 
name of the party also is made necessary 
by statute. 2 Bl. Com. 306. 

The custom of merchants never admitted 
the seal as a signature to negotiable paper, 
nor even the present common law and 
statute signature of seal and name. 

The law of merchants excludes all paper 
executed with seals; and paper, in terms 
negotiable, and in all other respects con- 
forming to the custom of merchants, if it 
be under seal, becomes a mere common 
law contract between the immediate par- 
ties without any negotiable character. 

At common law, a seal, the initials, or 
any device which the party adopts to indi- 
cate his assent to an agreement, is a suffi- 
cient signature; and | see no reason why 
this cipher (128) might not, by such proof 
as is produced in this case, be made to 
stand as the signature of the party to the 
ordinary common law contracts. 

To facilitate the circulation of paper, the 
custom of merchants requires that the name 
of the person, or of the mercantile firm, 
shall be written upon the bill, as it is to 
pass through the hands of those not at all 
connected with its origin, and who are not 
supposed capable of understanding or de- 
ciphering a signature consisting of the se- 
cret device of a party. The interest of 
commerce requires that the signature to 
negotiable paper shall be that which is 
most notorious, and by which the parties 
can be most readily known. Suppose the 
present bill had been drawn and accepted 
by persons under certain mystical figures, 
substituted for a signature by name, how 
would the bill carry into the hands of a 
stranger any information of the meaning 
of those mysterious numbers? How could 

20 





it be protested? Such a cipher at com- 
mon law may be a signature upon which 
aman might be convicted of treason and 
hanged, yet be nothing by the law of mer- 
chants as applied to bills of exchange. 

In the case of Geary v. Physic, (5 B. & 
C. 238,) upon the question, whether the 
name of the endorser written in pencil was 
a valid signature by the law of merchants, 
Bailey, J., recognizes the principle, that a 
signature may be good at common law but 
invalid by the law of merchants. “ I think,” 
says he, “that a writing in pencil is a 
writing within the meaning of that term 
at common law, and that it is a writing 
within the custom of merchants.” 

I am aware, that in the case of the 
Merchants’ Bank v. Spicer, (6 W. 446,) 
Mr. Justice Marcy said, the initials J. 8. 
were a good and sufficient signature to 
charge the party as an endorser of a 
check. 

The case was one where the defendant, 
having received the check of a third per- 
son, deposited it in The Merchants’ Bank, 
where he kept his account, he first putting 
upon the back of the check his initials. The 
amount of the check was carried to the 
credit of the defendant as a deposit. 

The next day, the check was presented 
to the bank upon which it was drawn, and 
protested. The declaration contained a 
count against the defendant as the endorser 
of the check, and also the common money 
counts. 

Justice Marcy, in delivering the opinion, 
says, ‘‘ I believe it was not contested on 
the argument, that the writing of the initials 
of the defendant’s name was not sufficient 
to charge him as endorser. Such an ob- 
jection could not have gone to the right to 
recover on the money counts ; nor do | view 
it a good defence to the count on the check 
against the defendant as an endorser.” 

It will be perceived that the decision of 
this case, did not necessarily involve the 
question, whether the initials were a pro- 
per signature upon which the defendant 
could be charged as the endorser by the 
custom of merchants. 

The check having been credited to the 
defendant by the bank, in their account 
with him, an action for money had and re- 
ceived by him, could be maintained irre- 
spective of any liability created by the in- 
itials as an endorsement. 

Nothing is to be inferred in favor of the 
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legality of the endorsement by initials, 
from the fact stated by the judge, that it 
was not contested upon the argument. 

There was no use in contesting that 
point, since the common law right to re- 
cover for money had and received, inde- 
pendently of the endorsement, was un- 
questionable. 

The judge put the decisicn on that 
ground ; and, that the other question was 
not argued, is the best reason why he 
should not unnecessarily have expressed 
an opinion upon it. 

Such enigmatical endorsements as the 
present, have no precedent in the course 
of business, and no adjudication to sanc- 
tion them. I feel constrained, therefore, 
to differ from my associates upon this point 


of the case, and to hold, that the defendant | 


cannot be chargeable as the endorser of 
this bill. I express no opinion upon the 
question, whether he may or may not be 
made liable for the amount of the bill in 
some other way. 


Ricuarp Woop v. CAROLINE WILLIAMS. 


On Certiorari from a Justice's Court. 


An assistant justice of a ward court is not compe- 
tent to administer an oath asa judge of acourt of 
record. 

In an action under the lien law, the contractor is not 
a competent witness for the plaintiff. 


In this case two points were submitted 
for the opinion of the court. 1. Whether 
an affidavit which was sworn before one 
of the assistant justices of the 12th ward, 
to be used in an action for money under 
the lien law, was taken before a person 
competent to administer such oath.— 
2. Whether a person who contracted to 
build a house, could in such suit be exam- 
ined to prove that there was sufficient in 
the hands of the owner of the house to 
satisfy the lien. 

The case was submitted on written argu- 
ments. 

Cur. ad. vult. 

Per Curiam.—This was an action for 
money under the lien law. In order to 
sustain such an action, the plaintiff is re- 
quired to do two things :—'I'o present an 
attested account of his demand to the 
owner who is sued, and to prove on the 
trial that there was sufficient money due 


Eugene Ablon and Robert R. Boyd v. Andrew Barbey. 








to the contractor in the hands of the owner 
to pay the demand. In this case, the 
plaintiff had presented his account, sworn 
to before an assistant justice of the 12th 
ward, and the question is, was that a suf- 
ficient attestation of the account. The 
meaning of the account being attested is, 
that it be sworn to before some person 
qualified to administer an oath. The Re- 
vised Statutes describe who can administer 
oaths, and in general cases those are judges 
of courts of record, of the circuit court, 
and commissioners. The only class of 
persons, qualified to administer oaths, in 
which assistant justices could claim to be 
placed, was that of judges of courts of 
record, and it never was pretended that 


| an assistant justice is a judge of a court 





of record. He was therefore incompe- 
tent to administer the oath. On the trial 
of this case, in order to prove the fact that 
there was sufficient money in the hands of 
the owner of the house, the contractor 
was called, and he was objected to, and his 
evidence was excluded. This was in con- 
formity with a decision of the Supreme 
Court. 

The ground of the decision was that 
such evidence goes to create a fund for the 
payment of his own debt, and thus clearly 
constitutes an interest in the witness, which 
renders him incompetent. 

Judgment affirmed. 





COURTOF COMMON PLEAS 





Eveene ABLon and Rosert R. Boyp v. 
Anprew Barsry.—Dec. 3, 1842. 


On application on the common affidavit for a commis- 
sion to examine witnesses, where it appeared by the 
plaintiffs’ affidavits, that the witnesses sought to 
be examined could not testify to any thing material 
to the defence of the cause, and a doubt was cast 
upon the bona fides of the application. Motion 
denied, with liberty to defendant to renew bis ap- 
plication on papers disclosing a legal defence which 
he expects to prove by the witnesses under the com- 
mission. 

Or, defendant might be allowed the commission by 
giving security for the event, or on paying the mo- 
ney into court. 


Tis was an appeal to the court on 
written arguments against an order made 
by his honor Judge Ulshoeffer, at cham- 
bers. ; 

An application had been made to his 
honor by the defendant, within ten days 
after issue was joined in a suit brought 
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note, that a commission issue to examine 
certain persons residing in Switzerland 
as witnesses on behalf of the defendant. 
The motion was founded on the common 
afidavit. The plaintiffs made an affidavit, 
stating the general nature of the matter in 
controversy, for the purpose of showing 
prima facie, that the witnesses sought to 
be examined by the defendant could not 
testify to any thing material to the defence 
of the cause, and casting a doubt upon the 
bona fides of the application. His honor 
made an order denying the motion without 
costs, with liberty to the defendant to renew 
the motion on papers, disclosing the , facts 
he expected to prove by the said witnesses. 
From this order the defendant now ap- 
pealed on the following grounds, viz: 

1st. That when a motion for a commis- 
sion is made in season (7. e. within ten days 
after issue joined) upon the common affi- 
davit, a counter affidavit of the plaintiff, 
denying that the defendant has merits, does 
not cast such a doubt upon the bona fides 
of the application as to render necessary 
additional affidavits in support of it. 

2d. That in the present case, the counter 
affidavit tends to show that there is a de- 
fence upon the merits. 

Garr, for defendant. 


Martin and Strong, for plaintiffs. 
Cur. ad. vult. 


Per Curiam. The order at chambers 


| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 








was, | think, correctly granted, denying | 


the motion without costs, and allowing it 
to be received on papers disclosing the 
facts intended to be proved. The defend- 
ant, declining this course, appeals from the 
order. From the arguments now submit- 
ted, my opinions, in regard to the original 
motion, are not varied, either as to the 
point of practice, or of law. Such motions 
are denied, if the merits of the defence 
are doubtful, and the defendant is called 
upon by affidavits on a new motion to dis- 
close what he intends to prove under the 
commission. So, if the defendant gave his 
endorsement for the purpose of indemni- 
fying the plaintiffs, he must pay it, unless 
he can prove that the plaintiffs are already 
paid. He does not offer any affidavit to 
show that such is the fact, nor that he can 
substantiate such fact by the witnesses un- 
der the commission. The order at cham- 
bers was properly made, in my opinion, 
both upon the law and practice. 

But the court think that the defendant 





against him as the endorser ofa promissory | might be allowed his commission if he will 


give a bond as security for the event, or 
pays the money into court as security to 
abide the event, within four days. If such 
be done, then the plaintiff’s costs of this 
appeal $7,to abide the event. If not, plain- 
tiff may proceed, and defendant must pay 
such costs. 

The case, in 7 Wend. 514, settles the 
rule as to requiring more than the common 
affidavit on a motion for a commission, when 
doubts are cast upon the bona fides of the 
application. The plaintiffs do not swear 
that they do not believe the proposed wit- 
nesses can testify to any thing material to 
the defence, but state the facts of the case 
to show that the defendant cannot avail 
himself of any defence. It appears that de- 
fendant endorsed a note to plaintiffs in pay- 
ment of an antecedent claim, and if the note 
was applied to the purpose intended by the 
endorsement, I suppose that the defence of 
a want or failure of consideration as be- 
tween the original parties would be of no 
avail to this endorser. Where a note or 
endorsement is lent for a particular pur- 
pose, and is applied to that purpose, the 
same must be paid. 5 Wend. 66. We 
so held, in the case of Staples & Ford v. 
Dolan, and the decision was confirmed by 
the Supreme Court. I should, therefore, 
think that the great delay of a commission 
to Switzerland ought not to be granted, 
where the case prima facie shows no avail- 
able defence. No costs of this motion to 
be allowed, and the defendant may renew 
it upon papers, if he can obviate this ob- 
jection, by showing a legal defence, which 
he expects to prove by the witnesses under 
the commission. 

On appeal, order at chambers’ con- 
firmed, but conditionally modified, as per 
opinion. 


NISI PRIUS DECISION. 
THE THREE COUSINS. 


Before the Hon. Witu1am Inetis, 
Nov. 29th, 1842. 
Joun M‘Sorutey v. Henry Jounson. 


Taree cousins of the respective names 
of James, John and Thomas McSorley, emi- 
grated from Ireland, and about six years 
ago, they found themselves safely landed at 
the port of New-York. 

They all, as good citizens, immediately 
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set themselves to work, and as good cou- 
sins, they carried on business transactions 
with each other. 

In their business transactions, however, 
cousin James became indebted to cousin 
John in $160, and to cousin Thomas in $28. 
' For some reason or other not apparent, 
cousin Thomas thought fit to invoke the 
magic wand of Mr. Justice Shays, of the 
16th ward court, and on the 9th of August 
last, cousin Thomas obtained a judgment 
against him for the amount of his demand, 
and on his taking the oath of danger, Mr. 
Justice Shays issued outof his court, against 
cousin James, a fi. fa. against his property, 
and placed the same in the hands of the 
defendant in this action, one of the mar- 
shals of the city, for execution. 

Justice Shays, however, informed cousin 
James and John, that cousin James could 
avert the execution of the fi, fa. by giving 
security for payment of the judgment in 
sixty days; but cousin John raising his 
hand parallel with hishead, placing the right 
thumb against the most prominent part of 
his face, and with his little finger extended 
to an imaginary line, drawn horizontally 
from the tip of his nose, most significantly 
informed the justice, that they, (meaning 
himself and cousin James,) had put all 
right at cousin James’ store, that he might 
do what he liked with his fi. fa., and that 
cousin Thomas should not realize a single 
cent, 

The marshal however, being nothing 
daunted with the threats of cousin John, 
on the same day levied upon the property 
in the store of cousin James; cousin John 
was then sent for; came, and he and cousin 
James were closeted together in a back- 
room for half an hour, at which period their 
joint labors produced a bill of sale, dated 
the 8th of August, by which it appeared 
that cousin John had purchased of cousin 
James all the goods in the store for $200, 
and this was handed to the marshal in satis- 
faction of the writ. 

This document, however, did not appear 
to be either a bill of sale absolute, or a bill 
of sale conditional ; it was neither one 
thing nor another, but was intended for a 
something by which to cvozen cousin 
Thomas out of the amount of his claim. 

This anomalous document not being suf- 
ficient to satisfy the marshal, the advice of 
counsel was resorted to, and the document 
was tendered as evidence of an absolute 
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| sale the day before the levy, whereupon 
the present action of replevin was brought 
in the detinet only. ‘ 

The evidence, however, went to prove an 
unlawful taking, whereupon the defend- 
ant’s counsel moved for a nonsuit on the 
ground of a variance between the proofs 
_and the declaration, and contended that 
replevin in the detimet was governed by 
the obsolete action of detinue, the gist of 
which is the wrongful detaining and not 
the original taking. That as the plaintiffs 
had proved a tortious taking, the action of 
replevin in the detinet would not lie. He 
cited 3 Bla. Com. 152. 

The learned judge, however, overruled 
the motion. The defendant’s counsel then 
contended,that ifthe bill operated as a mort- 
gage, it was void, not having been filed in 
the register’s office, and that if it operated 
as an absolute bill of sale, it was void as 
against creditors, and the evidence of fraud 
was to be found in the fact, that it was 
given just onthe eve of the execution; 
that James had continued in possession 
ever since, and had subsequently declared 
that it wa8 given to secure a debt of $200, 

The learned judge charged the jury, 
that if the document in question was in- 
tended as a mortgage, it was void, and con- 
sequently the levy was good, and that if it 
| was intended to operate as a bill of sale, 
it was a question for the jury’s considera- 
tion, under all the circumstances, to say, 
whether it was given with an intent to hin- 
der, defraud or delay creditors, and if so, 
it was void as against creditors. 

The jury found for the defendant, and 
assessed the value of the property reple 
vied at $200. 

We understand the case will be carried 
up. 

White, for the plaintiffs. 

Nash & Greasley, for the defendant. 








THE OLD OFFICIAL LAW RE- 
PORTS. 


“ Tr is difficult to ascertain with accura- 
cy the period at which the practice of re- 
porting the decisions of the courts of jus- 
tice first had its commencement. It seems, 
probable, that it began in the reign of Ed- 
ward I., although there are no reported 
cases of that king’s reign to be found in 
the year-books. A few broken cases are, 
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The old Official Law Reporters. 





indeed, contained in Fitzherbert’s abridg- | 
ment, ‘ but,’ says Sir M. Hale, ‘ we have 
no successive terms or years thereof, but 
only aucient manuscripts perchance, not | 
running through the whole time of this 

king.’ (Hist. of the C. L., p. 165.) He 
adds, that ‘they are very good, but very | 
brief.’ From the commencement of the 
reign of Edward II. to that of Henry VIIL, | 
the year-books are continued in a tolerably 


| 
regular series. Many scattered cases, also, | 
| 
| 


which are not to be met with in the year- 


books, may be found in the abridgment of | 
Fitzherbert, who must have derived them | 


from collections of reports which have now 
perished. 
“ Before the printing of the year-books, 


must, necessarily, have been very confined, 
a fact which seems to be proved by the 


mode of argument observed at the bar, | 


during the early period of our law. 


‘ The | 


ancient order of argument by our sergeants | 


and apprentices,’ says Sir Edward Coke, 
‘at the bar is altogether altered. They 
never cited any book, case, or authority, in 
particular, as ‘it is holden in 40 Ed. 8,’ 
&c., but ‘ est tenus ou agree in ure livres, ou 
est tenus adjudge in termes,” or such like, 
which order yet remains at moots at the 
bar in the Inner Temple to this day.’ 
(Preface to 10 Rep. xii. See, also, Selden’s 
Dissertation on Fleta, p. 212, of the transla- 
tion.) Mr. Reeves does not appear to have 
been aware that this was the customary 
mode at that period of supporting by au- 
thorities an argument in court, and has 
supposed, that in the reign of Edward III. 
there did not exist reports possessing suf- 
ficient authority to be cited in court. 
‘There were certainly,’ he observes, ‘ no 
reports of established and general credit ; 
otherwise it is not easy to imagine why no 
adjudications are vouched for what is laid 
down as law in the year-books of that 
reign, (Ed. II.) According to the form 
of these reports, every thing is to be taken 
on the bare authority of the person pro- 
nouncing it.’ (History of the Law, vol. 
3, p. 150.) 

“Great obscurity prevails with regard 
to the persons who reported the decisions 
which are to be found in the year-books. 
The commonly received opinion is, that 
certain officers of the court were employed 
for this purpose, an opinion sanctioned by 
C. B. Gilbert : ‘ William the Conqueror,’ 
he observes, ‘to make the Norman tongue 





current, ordained that the pleadings in the 


| courts of justice should be done in French, 


and afterwards they were entered on the 
record by the prothonotary in Latin, that 
being a dead language, and subject to no 
variation ; the French continued till Hila- 
ry, 36 Edw. 3; then, by the statute 36 
Edw. 3, c. 15, it was abolished, but the 
pleadings continued to be in Latin, but the 
prothonotaries, being used to make notes 
in French, still continued the old way, it 
being a language much shorter and more 
expeditious to take notes; of these are 
composed the year-books. (Guilb. Hist. of 
the Common Pleas, p. 46.) Sir William 
Blackstone gives e similar account, inform- 


| 

| 

| 

| ing us that the reports ‘ were taken by the 

an acquaintance with reported decisions | 
| 

| 


prothonotaries or chief scribes of the court, 
at the expense of the crown, and published 
annually, whence they are known under the 
denomination of the year-books.” Comment., 
vol. 1, p. 72.) ‘The most ancient compila- 
tions of this sort,’ says Mr. Douglass, 
‘were the work of persons specially ap- 
pointed for the purpose. In what particu- 
lar manner they exercised their function, 
how far the courts superintended, or the 
judges assisted or revised their labors, no 
where appears, and, indeed, every thing 
relating to them is involved in so much 
obscurity, that, I believe, their very names 
are unknown.’ (Pref. to Douglass’ Rep., 
p.2.) This does not appear to be quite 
correct. In the preface to the first volume 
of the last edition of the year-book, (some- 
times called Maynard’s Edward 2,) it is 
stated that ‘Mr. Selden, to whom know- 
ledge of this kind was familiar, doth, out 
of a copy which he used, give us the name 
of the compiler of this work, to wit, Ri- 
chard de Winchedon, who lived in the 
times in which the cases, here reported, 
were adjudged. The passage in Selden 
may be found in his dissertation annexed 
to Fleta, and is as follows:—‘ What we 
have related, concerning the use of the 
Imperial Law in the above age, is likewise 
confirmed by what occurs in the law annals 
of King Edward 2, most beautifully tran- 
scribed from the manuscript of Richard 
de Winchedon, who lived at that time, and 
was, in all appearance, the first compiler of 
them.’ (Dissertation, p. 211, of the transla- 
tion.) Again, in the year-books, at the end 
of one of the terms, we find the following 
passage, ‘Icy finessent les Reports de M. 
Horewoode.’ \t appears, also, that in Dyer’s 
time, there were a number of manuscript 
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reports extant, which, as Mr. Vaillant tells , 


us, (See his Preface to Dyer’s Reports,) were 
well known at that time, by the names of 
Tanfield, Warburton, Harper, Turner, Ran- 
dal, Mason, and Rhoades. It is probable 
that some of these pérsons were the an- 
nalists, or compilers of the year-books. 

“ With regard to the number of these 
official reporters, they are supposed by 
Plowden to have been four, who received 
an annual stipend from the king. (Pre- 
Jace to Plowden’s Rep., p. iv.) 

“There is some doubt as to the period 
when the official reporters discontinued 
their labors. The cases in the year-books 
extend to the 28 Henry 8; but, Sir Ed- 
ward Coke, in the preface to 3d Rep., 
says, ‘ To return again to those grave and 
learned reporters of the laws in former 
times, who (as I take it) about the end of 
the reign of King Henry 7, ceased, be- 
tween which, and the cases reported in the 
reign of Hen. 8, you may observe no small 
difference: so, as about the end of the 
reign of Henry 7, it was thought, by the 
sages of the law, that at that time the re- 
ports of the law were sufficient,” &c. Mr. 
Douglass places the discontinuance of offi- 
cial reports at the beginning of the reign 
of Henry 8, (Preface to Rep., p. iii.,) and 
in the preface to 5 Mod. (p. vi.,) we meet 
with the following remarks :—‘ After the 
first twelve years of the reign of Henry 8, 
this method was discontinued. It is true, 
there are some cases from that time to the 
twenty-seveuth year of Henry 8, which are 
bound up with the year-books; but Mr. 
Fleetwood tells us, they are collected with 
so little judgment that he did not think them 
worthy to be placed in the tables which he 
made of those books, and, therefore, com- 
posed a table of them by itself.’ ””—Roscoe’s 
Westminster Hall. 


SELECT ENGLISH CASES. 





COURT OF QUEEN’S BENCH, 
Hearn v. Stowell. 
LIBEL. 


In an action of libel, where the words are not libellous 
of themselves, and where the imputation supposed 
to be conveyed by them, is one of which the court 
cannot take judicial notice, the declaration must 
clearly allege the matter in respect of which the 
written words are deemed libellous, and the want of 
such allegation cannot be legally supplied by proof 








‘to the penitent. 


Sclect English Cases—Hearn v. Stowell. 


at the trial; nor, if such proof be given, can the ver. 
dict founded upon it be sustained. 


Tuts was an action for the publication 
of a libel. The declaration stated that the 
plaintiff was a Roman Catholic priest, off- 
ciating at a certain chapel therein de- 
scribed ; and that the defendant, intending 
to injure, &c., wilfully published of and 
concerning him, and of his office of priest, 
the following false, &c. libel. The decla- 
ration then went on to represent that the 
defendant had made a speech, in which he 
described a certain paper held in his hagd, 
as a document which the declaration alleg- 
ed the defendant to have published of and 
concerning the plaintiff, as the minister of 
the said religion, and of the said chapel. 
The paper described the infliction by the 
plaintiff of a penance upon a Roman Catho- 
lic, who attended at the plaintiff’s chapel, 
the penance being that of the penitent 
walking on his bare knees over the stones, 
in default of the performance of which pe- 
nance, the priest would refuse absolution 
The cause was tried be- 
fore Mr. Baron Ro/fe, at Liverpool, when 
a verdict was found for the plaintiff, dam- 
ages 40/. A rule had since been obtained 
to arrest the judgment. 

The Solicitor General, Mr. Hoggins, and 
Mr. Murphy, showed cause. ‘This is a 
case not of oral but of written slander. 
If the written slander has the effect of low- 
ering the character of the plaintiff, and the 
jury had so found it, the judgment cannot 
be arrested. The court will not inquire 
into the propriety of the conclusion arrived 
at by the jury. One argument in favor of 
this application, is, that the court will not 
take notice of what are the duties of a 
Roman Catholic priest. The court is not 
asked to do so. Evidence of that nature 
has been given. Evidence was given at 
the trial, showing, that if the plaintiff had 
imposed such a penance as the libel re- 
presented, the plaintiff would be suspended 
by his superiors from his functions and 
office in his church. Now, any thing that 
lowers a man in the minds of the persons 
with whom he associates may be the sub- 
ject of an action of libel. Clegg v. Laffer, 
10 Bing. 250; Digby v. Thomson, 4 Barn. 
& Ad. 821. Butit is not necessary to con- 
tend that this publication is libellous in it- 
self, because it relates to the plaintiff in 
his business or profession, and being writ 
ten, it may be libellous if it is likely to in- 
jure him in any way. In the broadest 
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sense of the word, a written publication, 
even if it does not inflict any injury, may 
still bealibel. Fisher v. Clement, 10 Barn. 
& Cres. 472. And in Gardner v. Wil- 
liams, (2 Crom. M. & R. 28,) it was held 
that, after verdict, all matters necessary to 
support that verdict will be presumed. 
That presumption must be made here. 
But the publication here is libellous, ac- 
cording to what is the definition of a libel 
by Mr. Baron Parke, in Parmiter v. Cope- 
land, (6 Mee. & Wels. 105,) namely, “a 
publication without justification or lawful 
excuse, which is calculated to injure the 
reputation of another, and to bring him 
into hatred, contempt or ridicule.” This 
publication is calculated to produce all 
these effects, and also to injure the plain- 
tiff in his interest. 

Mr. Creswell and Mr. W. H. Watson, in 
support of the rule. There is, in the first 
place, nothing to show that the defendant 
published the words complained of. The 
defendant was proved to have spoken some- 
thing as froma written paper, but he was not 
shown to have written the paper, nor to have 
afterwards published the speech. There 
is no imputation on the plaintiff that was 
libellous in itself. But then it is said that 
there was evidence that if the plaintiff had 
imposed the sort of penance here spoken 








of, he would have been liable to censure | 


from his superior, if not to suspension from 
his office. But there is nothing in the de- 


claration alleging that the uttering of these | 


words would have subjected the plaintiff 
to such temporal damage. 
even any statement that the penance en- 
joined was contrary to the rules of the Ro- 
man Catholic Church. So that if that ques- 
tion was left to the jury, the judge left 
something, which, not being the subject 
of any issue raised on the record, ought 
not to have been so left for their conside- 
ration. Forbesv. King, 1 Dowl. P. C. 
672; and Ayre v. Craven, 2 Adol. & Ell. 


2. This cannot be compared to the case | 


of words published respecting a clergyman 


There is not | 


that is necessary to sustain it. That is not 
consistent with the case of Goldstein v. 
Foss, (6 Barn. & Cress. 154,) where the 
court would not presume any thing but 
what was on the record. Swectapple v. 
Jesse, (2 Nev. & Man. 36; 5 Barn. & Adol. 
27,) is to the same effect, the court there 
deciding that nothing is to be presumed 
after verdict, but that which is necessary to 
support the allegations in the declaration. 
On both grounds, therefore, this judgment 
must be arrested. i 
Lord Denman, C. J.—We have consid- 
ered this case, and are clearly of opinion 
that the rule for arresting the judgment 
must be made absolute. Ina very early 
period of the discussion, the court felt 
much doubt whether there was any suffi- 
cient allegation on the face of the declara- 
tion of any libel having been published of 
and concerning the plaintiff. The only 
allegation of the sort, is one which relates 
to something that might affect the plaintiff 
in his character of a Roman Catholic 
priest, and in his performance of the du- 
ties which that character imposes upon 
him. The charge supposed to affect the 
plaintiff’s character relates to the imposi- 
tion of a particular peuance, and to the 
refusal to grant the sacraments of the Ro- 
man Catholic Church, until that penance 
had been performed. What are the duties 
properly belonging to the character of a 
Roman Catholic priest, is a matter of which 
this court cannot take judicial notice, and 
as to which this court has not been able to 
receive any information according to the 
rules of law. It has been objected on the 
part of the defendant, that the declaration 
is insufficient in this respect, that it does 
not allege what are the duties of a Roman 
Catholic priest ; and does not show in what 
manner the plaintiff has neglected or vio- 
lated those duties. But it has been an- 


_swered on the part of the plaintiff, that 
| supposing this deficiency to exist in the 


of the Church of England, for in the Eng- | 


lish Church, the forms in the prayer book 
are settled under the authority of an act 
of parliament. 
suming enough from the verdict in order 
to support the verdict, amounts to this, that 
no judgment could ever be arrested in an 
action for libel, where the verdict has been 
found, for, according to the argument, the 
verdict itself must be taken to supply all 


way of allegation, it has been supplied by 
the evidence adduced at the trial, which 
showed that had the plaintiff acted as re- 
presented in the libel, he would have been 


liable to the reprimand of his superiors, 


The argument as to pre- | 


| 


| 


and would have lost his advancement in 
the Roman Catholic Church. But it was 
properly observed, that this evidence was 
in law inadmissible, inasmuch as the point 
to which it related was not put in issue by 
the record. Then it was contended for 
the plaintiff that this defect was cured by 
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Miscellaneous. 





the verdict. But the same answer is again 
applicable here. For if the evidence was 
inadmissible, the verdict founded upon that 
evidence cannot be supported. It is not 
sufficient merely to allege a malicious in- 
tention on the part of the defendant, or to 
show that an injury has in fact resulted 
from the publication of the words. The 
words themselves must be shown in a pro- 
per manner to be libellous, for otherwise 
the most innocent words becoming by acci- 
dent injurious, may be made the founda- 
tion of an action of libel; or words pub- 
lished with the most malicious intent, and 
deserving to incur responsibility, may es- 
cape it, the malice being disappointed by 
the result. On the whole, therefore, we 
are of opinion, that the rule for arresting 
the judgment must be made absolute. 
Rule for arresting the judgment absolute. 


MISCELLANEOUS. 








George Canning.—This eminent man was the only 
son of a barrister of good family, but slender means, 
who, having offended his family by marrying a por- 
tionless wife, was discarded with a pittance of £150 
a-year. A speculating disposition and improvident 
habits quickly dissipated this annuity ; the first birth- 
day of George Canning witnessed the death of his 
father, who died, in penury and misery, of a broken 
heart. The widow and her infant were left in a state 
of utter destitution, and the former was obliged, for 
her maintenance, to attempt the stage. She appeared 
as Jane Shore; but, failing to satisfy a London au- 
dience, she was compelled to accept provincial en- 
gagements, and at length married a person of the same 
profession. In youth she was beautiful anid accom- 
plished. In after life ttle more is known of her, than 
that she received to the last hour of her existence, the 
Most assiduous and affectionate attention from her 
illustrious son. Mrs. Hunn, for that was the name 
she acquired by her second marriage, soon became a 
second time a widow, and settled at Bath. Her son 
took the earliest opportunity of withdrawing her from 
the stage. He applied to her support a considerable 
portion of the means allowed him by his family for his 
college expenses, and when he came forth to the world, 
his mother shared every success. At his retirement 
from the office of under secretary, in 1801, he settled 
upon her the pension of £500 a-year, to which he was 
entitled ; he paid an annual visit to her at Bath, and 
made it a rule, with which no engagements were al- 
lowed to interfere, to write to her every Sunday. Even 
during his embassy to Lisbon, when there was usual- 
ly an interval of several weeks between the mails, the 
Sunday letter was never omitted, and the packet fre- 
quently brought four or five together. These letters 
the delighted parent read with no little pride in the cir- 
cle of her friends at Bath. 





Origin of the term Common Law.—The term 
“Common Law,” is thus accounted for. When the 
Saxons had conquered a great part of the island of 
Great Britain, and had set up several kingdoms in it, 
and had several laws whereby those kingdoms were 
governed, as the West Saxon Law, the Mercian Law, 
the Northumbrian Law, and afterwards the Danes 
poovelling, set up their laws, called by them the Danish 

aw. These several kingdoms coming to be united, 








and the name of England given unto that kingdom by 
them, and afterwards, Edward (called the Confessor,) 
being sole king thereof, caused to be compiled out of 
those several laws, and did ordain that those laws (of 
his,) should be common to all his subjects; and in 
those laws of King Edward the Confessor, the term of 
Common Law first began being called Common, in 
respect of those several people that before lived under 
several laws, to whom those laws were now common; 
though in respect of the author they were called King 
Edward the Confessor’s Laws. 


Just Reproof.—A woodman having been subpe- 
ned as a witness in a cause, pertinaciously insisted on 
some point which it was the object of counsel to get 
over; the poor woodman answered —_ beguiling 
question by a plain repetition of the fact which he had 
at first stated. He was allowed to stand aside, and 
happy was he of this partial respite. His temporary 
quiescence was, however, soon broken in upon by the 
leading barrister, in a cross-examination, darting his 
fierce innuendo at him. “You, sir, with the leather 
jacket, how much have you been paid for swearing in 
this cause?’ The reply was tart and true, and re- 
dounded to the credit of our hero. “If you were no 
better paid for bawling and squalling than I am for 
swearing, you'd wear a leather jacket too.” The le- 
gal luminary was silenced. 





Anecdote of Curran.—Curran, when addressing a 
jury on one occasion, observed the effect produced on 
their minds by the ominous shake of the head which 
the judge gave at the conclusion of most of the sen- 
tences. At once to relieve them and rebuke his lord- 
ship, Curran, with inimitable wit, remarked, “ Gentle- 
men of the jury, hislordship shakes his head, but you 
need take no notice whatever of it, for } assure you 
there is nothing in it.” 


oe 


A deceased upright and able chief justice of one of 
our courts was once obliged thus to address a south- 
ern jury: “Gentlemen of the jury, in this case the 
counsel on both sides are unintelligible ; the witnesses 
on both sides are incredible; and the plaintiff and de- 
fendant are both such bad characters, that to me it is 
indifferent which way you give your verdict.” 





A Lucky Sleep.—A tradesman of Lyons, of the 
name of Grivet, was, during the reign of terror in 
France, sentenced to death. He was brought into 
the cave of the condemned, where there were several 
others, who with him were to suffer the next morning. 
On his arrival they pressed round him, to sympathise 
in his fate, and fortify him for the stroke he was about 
toencounter. But Grivet was calm and composed. 
“Come and sup with us,” said they; “ this is the last 
inn in the journey of life; to-morrow we shall arrive 
at our long home.” Grivet accepted the invitation, 
supped heartily, and then retiring to the most remote 
corner of the cave, buried himself in the straw and 
went tosleep. The morning arrived; the other pris- 
oners were tied together, and led away to execution, 
without Grivet’s perceiving any thing, or being per- 
ceived. He was fast asleep. The door of the cave 
was locked, and when he awoke, he was astonished 
to find himself in perfect solitude. Four days passed 
without any new prisoners being brouzht in, (a rare 
occurrence!) during which Grivet subsisted on some 
provisions which he found scattered about the cave. 
On the evening of the fourth day the turnkey brought 
in a new prisoner, and was thunderstruck on seeing @ 
man, or, as he almost believed it, a spirit in the cave. 
He called the sentinels, and having interrogated Gri- 
vet, found that he had been left in the cave four days 
ago. He hastened to the tribunal to excuse himself 
for what had happened. Grivet was summoned be- 
fore it. It was a moment of lenity with the judges; 
and Grivet was set at liberty. 


I 








end cht 


